
Mountain West Towing, et al 

v. 

West Jordan City

Lessons Learned



How did this case begin?







What mistakes did we make that got us 
into this lawsuit?

• Failure of communication between departments and 
failure to share documents between departments. 

• Bad record keeping and prior employees not following 
our own department policies and city ordinances.

• Failure of departments to work with the legal department 
before issuing shutdown orders.



West Jordan City Code Requires the vehicles to be parked on asphalt 
or concrete only. Recycled Asphalt is not allowed. 



Plaintiffs were the 

only tow yard in 

the entire City 

located inside the 

Drinking Water 

Source Protection 

Overlay Zone and 

were located inside 

the most restrictive 

zone. Their lot was 

235 feet from the 

well.







The 1992 CUP



The 2002 CUP was for outdoor storage and not 
valid for a Tow and Salvage Yard and had Expired











Code gathered documents, met with zoning and planning and 
determined that Mt. West did not have a CUP for a Tow and 
Salvage yard for the property and that the property did not 
have the proper surface. Code also learned about the water 
well next to the property.

What mistakes were made here? What could have been done 
differently in this phase of investigating the issues?

We didn’t find the 2013 Land Disturbance Permit that 
specifically allowed them to put in RAP surface. That was not 
given to the Code or the Attorney office until 2019. 



Police Tow Rotation



Our Police Tow Policy required us to provide written 
notice or removal from the tow rotation. 



Police did not send a separate notice of 
removal from the tow rotation but relied 
upon the notices sent by code enforcement. 



Lisa told us on 
February 17th that 
Jennifer, in zoning, 
had approved her 
for an Outdoor 
Storage CUP and 
they were 
approved for the 
RAP surface. We 
should have 
investigated this 
further. 



First time we mention the well. 



They came in and applied for a CUP 
and worked closely with the City to 
begin the process to come into 
compliance. They were approved for 
their CUP and began work and did the 
engineering work at great expense 
and then they went silent and 
subsequently filed a lawsuit. 



Negligence

Breach of Contract

Breach of Duty of Good Faith 
and Fair Dealing

Intentional Interference with 
Economic Relations 

Due Process Violation

Equal Protection Violation

Zoning Estoppel 







Motion for Summary Judgment







Breach of Contract Claim. 
Does a City Tow Rotation 
Policy Create a Binding 
Contractual Relationship?

Our Tow Rotation Policy stated:

o “inclusion on the towing rotation is 
voluntary and a discretionary 
privilege extended by the West 
Jordan Chief of Police . . . and is not a 
legal right.” 

o It specifically stated it did not create a 
contractual right.

o “The Chief of Police, or his designee, 
retains sole discretion in determining 
the selection of authorized tow 
companies for the Department.” 

o We could limit the number on the 
rotation and remove from the 
rotation.



What we argued:
Did not meet basic elements of contract: 

“An enforceable contract . . . consists of the terms of a bargained-for exchange between the 
parties. And the terms of the bargain are defined by the meeting of the minds of the parties—
through an offer and acceptance upon consideration.” Rossi v. University of Utah, 2021 UT 43, ¶ 
31, 

“Consideration sufficient to support the formation of a contract requires that a performance or a 
return promise must be bargained for.” Aquagen Int’l, 072 P.2d at 413. 

What Consideration did the City receive? The City received zero income or monetary benefit from 
the rotation.

6th Circuit Court of Appeals case faced a similar question about a tow rotation policy creating a 
contractual relationship and the court in  Nationwide Recovery, Inc. v. City of Detroit, 336 
F.Supp.3d 790 (E.D. Mich. 2018) held that there was not “any evidence of consideration.” The 
court further held that the “payment of a simple license or permit fee is not such consideration that 
will support the existence of a contractual relationship.” 

City also argued that we followed the terms of the policy so if it did create a contract we did not 
breach.

And City argued that if there was a contract, Plaintiffs breached first.



Plaintiffs argued:
There was consideration: 

“Consideration is an act or promise, bargained for and given in exchange for 
a promise.” Resource Management Co. v. Weston Ranch, 706 P.2d 1028, 1036 
(Utah 1985).

They argued that the tow policy created a mutual promise for consideration.

They argued they had to sign the tow policy and agree to follow the terms of 
the tow policy and that the City also agreed by the language in the policy to 
follow the terms of the tow policy. 

They also argued that the city received a benefit by having wrecked and 
inoperable vehicles removed from their streets in a timely and efficient 
manner. 



Wait, What? How are 
there disputed facts 
as to consideration 
when the written 
policy is the alleged 
consideration?

The Court Ruled on Our Motion for Summary 
Judgment: 

Questions of material fact remain if there was sufficient 
consideration. 

Whether the contract, if any, was breached and by 
whom.



Motion In Limine to Exclude 
Economic Damages



Rule 26(a)(1), requires that at the outset of the case, a party must, 
without waiting for a discovery request, serve on the other parties. . .

(C) a computation of any damages claimed and a copy of all 
discoverable documents or evidentiary material on which such 
computation is based, including materials about the nature and extent 
of injuries suffered;

Rule 26(d)(4) also states: “If a party fails to disclose or to supplement 
timely a disclosure or response to discovery, that party may not use the 
undisclosed witness, document, or material at any hearing or trial 
unless the failure is harmless or the party shows good cause for the 
failure.”





Case law on 26a Disclosures for Lost Profit cases: 

“First, [l]ost profits must be established with reasonable certainty . . . or, in other words, with 
sufficient certainty that reasonable minds might believe from a preponderance of the evidence that 
the damages were actually suffered.” Stevens-Henager College v. Eagle Gate College, 2011 UT App 
37, ¶ 28, 248 P.3d 1025

Carlson Distributing Co., v. Salt Lake Brewing Co., L.C., 2004 UT App 227, ¶ 17, 95 P.3d 1171, held: 
“We agree with the trial court that Carlson only presented evidence of gross profits and that, under 
the circumstances of this case, such a showing was insufficient to permit Carlson's lost profits claim 
to reach the jury.” Further, “[u]nder these circumstances, any verdict awarding Carlson lost profits 
would have been speculative and would not have been supported by the evidence. A directed 
verdict was the correct remedy.” Id. at ¶ 24. The problem in Carlson, was that “the estimate must 
include proof of the costs that would be incurred in producing the profit.” Id. at ¶ 21 (internal 
citations omitted).

Sunridge Development Corp. v. RB &G Engineering, Inc., 2013 UT App 146, 305 P.3d 171, the Court of 
Appeals held: “When the alleged damages include lost profits, the plaintiff must prove net loss. Id. at 
¶ 14



The Court in our case ruled: 

“In this case, applying the case law, there are several problems. The initial disclosures only included a 
broad statement of gross loss of towing revenues. There was no disclosure of how Plaintiffs’ alleged 
revenue losses would be calculated or what the basis for each would be. Plaintiffs provided no 
computation showing the losses and no indication of costs per tow or what kind of documentation would 
support the damage claims or evidence of costs…

Based on the foregoing findings and analysis, the Court CONCLUDES that the Initial Disclosures did not 
satisfy the requirements of Rule 26(a)(1)(c), because it included only a broad statement of damages 
without providing information on which the computation was based or the documents or evidentiary 
material upon which it was based, and there was no material upon the nature and extent of injuries 
suffered… The disclosures during that discovery period were inadequate, and even now there has not 
been a sufficient disclosure of costs. Therefore, because the disclosure of documents or evidentiary 
material was insufficient during the discovery period, the City was hampered in exploring those issues in
discovery.

Therefore, applying the case law and Rule 26(a)(1) and (d), the Court CONCLUDES that the Motion in 
Limine is well taken and GRANTED. The Court hereby EXCLUDES any and all evidence of economic 
damages that are sought by the Plaintiffs.”



We won!! Over $16,000,000 in economic 
damages were completely excluded!!!



Without economic damages, plaintiffs breach of 
contract claims were dismissed after another 
motion. 

“As to Plaintiffs’ claim for breach of contract (Second Cause of Action) and breach of the 
implied covenant of good faith and fair dealing (Third Cause of Action), the Court CONCLUDES 
that these claims were only brought by the Plaintiff Corporations and were not brought on 
behalf of the individual plaintiffs. Because emotional distress damages are not available to a 
corporation and because there are no economic damages, specific performance, attorneys fees, 
or other remedies available to the Plaintiff corporations under these causes of action, the 
Court GRANTS judgment as a matter of law under Utah R. Civ. P. 50(a)(2) in favor of the City and 
dismisses the second and third causes of actions with prejudice.”

“As to the Plaintiff Corporations’ Constitutional claims, that Court applies the same rationale as 
that of the breach of contract claims and CONCLUDES that corporations cannot suffer 
emotional distress. Therefore, if any constitutional violations are found, the Plaintiff 
Corporations may only recover nominal damages.”



Trial:
Proceeded to trial with only section 1983 
constitutional claims of:

1. Due Process 

2. Equal Protection



Geotechnical Study Test Pits



Torrey Copfer testified of what he saw on site
• The Lot was dirt and loose gravel and not hard pavement

• Top layer (first 6 inches) was Recycled Asphalt mixed with dirt, loose gravel

• Next 18 inches was GARBAGE DIRT with wood chips, clay, metal garbage etc. 

• There was ZERO Roadbase and NO Binding Agent on the RAP



Due Process: 

Plaintiffs were claiming both substantive and 
procedural due process violations. 

Procedural due process... refers to the procedures 
that the government must follow before it deprives 
a person of life, liberty, or property... Substantive 
due process ... asks whether the government has 
an adequate reason for taking away a person's life, 
liberty, or property. 



After the Plaintiffs rested, we moved pursuant to Rule 50(a) for 
judgment as a matter of law, dismissing the substantive due 
process claims in the case. 

The judge ruled, “the ultimate standard for determining 
whether there has been a substantive due process violation is 
whether the challenged government action shocks the 
conscience…To show a defendant's conduct is conscience 
shocking, a plaintiff must prove a government actor arbitrarily 
abused his authority or employed it as an instrument of 
oppression. The behavior complained of must be egregious and 
outrageous."



Procedural Due Process

1. Requires Notice (Does not have to be 
before the action in cases of health and 
safety)

2. Requires a meaningful opportunity to be 
heard. 



Lisa Butcher admitted that she 
received the NOV in the mail.

All the other Plaintiffs admitted 
to having received Cease 
Operations Letters. 



The Notice of Violation clearly had the appeal notice on 
the second page. 



West Jordan Tow Policy required us to send notice 
of removal to Tow Companies. Police did not send 
a notice of Removal because code had sent 
notices to cease operations. 





West Jordan City Ordinance and Federal Law allows for the City to send an 
Immediate Cease Operations Order prior to and/or at the same time as the notice. 
The right to appeal can legally be after the cease operations. 



Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264, 299-301, 
101 S. Ct. 2352, 2372-73 (1981)

Our cases have indicated that due process ordinarily requires an opportunity for 
"some kind of hearing" prior to the deprivation of a significant property 
interest. The Court has often acknowledged, however, that summary administrative
action may be justified in emergency situations . . . Protection of the health and 
safety of the public is a paramount governmental interest which justifies summary 
administrative action. Indeed, deprivation of property to protect the 
public health and safety is "[one] of the oldest examples" of permissible summary 
action. Moreover, the administrative action provided through immediate cessation
orders responds to situations in which swift action is necessary to protect the
public health and safety. This is precisely the type of emergency situation in which
this Court has found summary administrative action justified. 

https://advance.lexis.com/api/document/collection/cases/id/3S4X-6B00-003B-S0DY-00000-00?page=299&reporter=1100&cite=452%20U.S.%20264&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-6B00-003B-S0DY-00000-00?page=299&reporter=1100&cite=452%20U.S.%20264&context=1000516


The Jury did not think the well water 
protection zone was a true emergency health 
issue for the City because we did not mention 
it until after the cease operations letters were 
sent out. 

Jury also did not believe the notices sent out 
by code enforcement were sufficient notice of 
the removal from the police tow rotation. 



Equal Protection Claims: 

To establish a claim under the equal protection clause for a 
class of one, each plaintiff must: 

1. establish that others similarly situated in every material 
respect were treated differently; and 

2. must then show this difference in treatment was without 
rational basis, that is, the government action was irrational and 
abusive, and wholly unrelated to any legitimate state activity.



During discovery Plaintiffs disclosed two other tow yards in 
West Jordan that did not have the correct CUP and that also did 
not have concrete or asphalt surface and they argued that we 
did not shut these tow companies down. However, Code 
Enforcement was not aware of these lots until they were 
disclosed by the Plaintiffs as they only respond to complaints for 
enforcement. Further, both of these other lots were not in the 
Well Water Protection Zone. 





The Drinking Water 
Source Protection 
Overlay Zone was 
created in 2005. This 
code gave a rational 
basis for the City’s 
actions to treat 
companies on the Leo 
Park Rd Lot differently 
than other Tow 
Companies not in 
that zone. 



We lost the equal protection claim as to Mountain West 
Towing because the Jury, again, did not really believe 
the well water protection zone was a big deal to the City 
because it was not mentioned in the original notices. 
We should not have lost this issue. 

The Jury thought it was unfair we did not shut down 
other tow yards that had outdoor storage CUP’s or 
gravel lots (even though none were in the Well Water 
Protection Zone).



Jury Verdict Form: 
Awarded Nominal damages to each 
company and emotional distress 
damages to each individual plaintiff in 
different amounts for a total verdict of 
$1.27 million dollars. The only emotional 
distress they testified to was fights 
among the family and not getting 
together for holidays and not being as 
close as they were previously. 

Speaking with the Jury after the trial, 
during deliberations the jury considered 
how much business the companies must 
have lost as part of their award for 
emotional distress damages, even 
though they were specifically instructed 
to not do so. 

The issue of Prudential Standing was left 
for the jury to decide. 



Prudential Standing: 
Generally, a shareholder or owner of a company cannot sue for harms suffered by their 
company unless they suffered an injury that was distinct and not merely derivative of a loss 
or harm suffered by the corporation.

The city argued prior to trail and during trial that only the tow companies, and no individual 
person, was accepted to or removed from the tow rotation and only the  tow companies, 
and no person, were ordered to cease operations of their tow business. As a result, the 
Plaintiff individuals, in their personal capacity, failed to adequately support their claims for 
violations of procedural due process or equal protection for the removal of their respective 
companies from the tow rotation or the inability of their respective companies to use the 
lot as a salvage and tow yard. Only the companies had standing to sue for those alleged 
violations, not the individuals. And the companies can not suffer emotional distress so they 
can only be awarded nominal damages and attorneys fees. 

The Judge decided that the question was a mixed question of law and fact and decided to 
let the jury decide. This is being appealed. 



Zoning Estoppel: 

Estoppel doctrines are all about fairness—holding a party to their word once another party has 
reasonably relied on those words. Zoning estoppel prevents a government entity from enforcing 
zoning laws against a property owner that is contrary to the entity’s prior acts or omissions. The 
doctrine of zoning estoppel may be evoked when the municipality’s action is “of a clear, definite, and 
affirmative nature.” Fox v. Park City, 2008 UT 85, ¶ 35. The municipality’s action must be one that a 
landowner could reasonably rely on. Checketts, 2018 UT App. 48, ¶ 21. 

Plaintiff argued that West Jordan told them in 2013 that they had the correct CUP, had approved the 
plans for RAP surface they installed, and had approved business licenses for the plaintiffs from 2013-
2017 and therefore the City should be estopped from making them comply with the zoning 
ordinances that would require them to pave their lot. 

West Jordan argued that estoppel claims are about equity, and although West Jordan mistakenly told 
plaintiffs they had the appropriate CUP and approved the RAP surface, the City also specifically 
approved plans that required the surface to be installed with 6 inches of road base, 3 inches of RAP 
with a sealer on top. The engineer that Plaintiffs hired proved that the plaintiffs did not comply with 
the plans the city approved. The did not install any road base and did not put a sealer on the RAP. 
Since Plaintiff failed to comply with the approved plans, it would not be equitable to grant the zoning 
estoppel claim.  



The Judge Ruled on the Zoning Estoppel Claim 
after trial and held: 

“Plaintiffs cannot seek an equitable remedy when they have failed to 
comply with the conditions in the very permits they claimed to have 
relied upon.”  The judge denied their motion and now the Plaintiffs have 
to obtain the appropriate CUP and pave their lot if they want to use it 
for their towing business. 



This email was 
not given to me 
until January of 
2024, when I 
was working 
with Planning 
about the other 
lots. If we would 
have had this 
email during the 
trial, we 
probably win the 
equal protection 
claim. I was told 
that the email 
was not given 
because the 
employee 
thought it was 
harmful to the 
city. 



What else did we fail to do? 

We did not ask how did Mt. West get zoning approval in 2013, how did they get business licenses for 
several years if they did not have a CUP? 

We didn’t notice that some of the business license approvals specifically mention the 2002 CUP. 

We did not say anything in the Notice of Violation about the surface of the lot and the concerns with the 
well and city water. That was not brought up by the City until after the companies got the cease operations 
letter.

We did not inspect the property in 2013 to make sure they complied with the Land Disturbance Permit. 

There was no way to prove that we mailed the Notice to Mountain West Towing or to the other 
companies. 

We shut the companies down without any prior notice or ability to correct before we shut them down. 

We took the tow companies off the police tow rotation without sending a separate notice for the tow 
rotation. 

We did not inspect the property in 2012 to see if it still complied with the Conditions of the 2002 or 1992 
CUP. 

We did not revoke the 2002 CUP or 1992 CUP for noncompliance. 
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